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which privileged treatment is sought) 
and with a statement indicating that 
information has been removed for priv-
ileged treatment; and 

(4) The name, title, address, tele-
phone number, and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Board. 

(c) Effect of privilege claim. (1) The 
Designated FOIA Officer shall place 
documents for which privileged treat-
ment is sought in accordance with 
paragraph (b) of this section in a non-
public file, while the request for con-
fidential treatment is pending. By 
placing documents in a nonpublic file, 
the Board is not making a determina-
tion on any claim for privilege. The 
Board retains the right to make deter-
minations with regard to any claim of 
privilege, and the discretion to release 
information as necessary to carry out 
its responsibilities. 

(2) The Designated FOIA Officer shall 
place the request for privileged treat-
ment described in paragraph (b)(1) of 
this section and a copy of the redacted 
document described in paragraph (b)(3) 
of this section in a public file while the 
request for privileged treatment is 
pending. 

(d) Notification of request and oppor-
tunity to comment. When a FOIA re-
quester seeks a document for which 
privilege is claimed, the Designated 
FOIA Officer shall so notify the person 
who submitted the document and give 
that person an opportunity (at least 
five days) in which to comment in writ-
ing on the request. A copy of this no-
tice shall be sent to the FOIA re-
quester. 

(e) Factors to be considered by Board. 
In determining whether to grant the 
document privileged status and to deny 
the request for the document the Board 
shall consider: 

(1) Whether the information has been 
held in confidence by its owner; 

(2) Whether the information is of a 
type customarily held in confidence by 
its owner and whether there is a ra-
tional basis therefor; 

(3) Whether the information was 
transmitted to and received by the 
Board in confidence; 

(4) Whether the information is avail-
able in public sources; and 

(5) Whether public disclosure of the 
information sought to be withheld is 
likely to cause substantial harm to the 
competitive position of the owner of 
the information, taking into account 
the value of the information to the 
owner; the amount of effort or money, 
if any, expended by the owner in devel-
oping the information; and the ease or 
difficulty with which the information 
could be properly acquired or dupli-
cated by others. 

(f) Notification before release. Notice of 
a decision by the Designated FOIA Offi-
cer to deny a claim of privilege, in 
whole or in part, shall be given to any 
person claiming that information is 
privileged no less than five days before 
public disclosure. The decision shall be 
made only after consultation with the 
General Counsel’s Office. The notice 
shall briefly explain why the person’s 
objections to disclosure were not sus-
tained. A copy of this notice shall be 
sent to the FOIA requester. 

(g) Notification of suit in Federal 
courts. When a FOIA requester brings 
suit to compel disclosure of confiden-
tial commercial information, the 
Board shall notify the person who sub-
mitted documents containing such con-
fidential commercial information of 
the suit.

§ 1703.112 Computation of time. 
In computing any period of time 

under this part, the day of the Board’s 
action is not included. The last day of 
the period is included unless it is a Sat-
urday, Sunday or legal holiday, in 
which case the period runs until the 
end of the next working day. Whenever 
a person has the right or is required to 
take some action within a prescribed 
period after notification by the Board 
and the notification is made by mail, 
five days shall be added to the pre-
scribed period. Only two days shall be 
added when a notification is made by 
express mail.
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